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Ot 7 (Bloomberg) == Sulls the trusles for Bernard L. Madoff
Investment Securities LLC filed against hundreds of
customaers 1o recover ficliticus profits could all be dismissed i
a customer namad Jamas Greiff succeeds with a mollon Tiled
on Ocl. & 1o dismizs the lawsull now before ULE. District

Judge Jed Rakoff in Manhattan.

Lehman, Awto Loans, LA,
Dodgers, Madoff, Ambac:
Banlruptey

Friendty, Chef Sodutions, Wallu,
Madolf, NewPage: Bankruptcy

Rakolf took the suilt cut of bankruptey cour (o decide bwo

issues: Do the prafits shown on account statements represant valid debl o counter a fraudulant
iransler claim? Second, Rakoff told Grelff and the Madoff trustee to explain whethear a provision
in bankruplcy law known as the safe harbor bars sulls because they stem from Irades in
sacunties.

Rakoffl already anzwered the sacond guestion when he ruled last month in a separate suit
involving Fred Wilpon and the owners of the New York Mets that the safe harbor precludes the
rustes from recovering any payments more than two years before bankruptey.

On the first issue, Greiff's lawyer, Helen Davis Chaliman, argues in her brief thal the Madafl firm
“was not a Ponzl scheme.” She says | was “a legitimate trading business which operated a
fravdulent investment business on the side to fund the rading operation.” Consequently, she
contends the trustes isn’t entitled 1o the presumption that the Madofl firm was a Ponzl scheme

and thal payments it made to customers were fraudulent

Chaliman argues thal the trustea has no right 1o sus bacause monay pald to customears didn
balang to the Madoff firm in the first place. She says that the monay was stolen frem othar
customers and undar law was hald in trusl. Consaquently, it was trust funds the customers
recalved, not Madofl firm property the truslee s antiled 1o recover.

= o

SAVE 85% SUBSCRIBENOW =

| tomemesn | @i

ArcelorMitial
Fronalomng iormoiTtow

s TN

olUEINESSWEEK.CUK

¥ Aetna
J

Ll 42
Smarteris
which em
and Workifit

10 Elp keep #fas_’r_r. lown.

See the proot and the savings

M POFULAR CONTENT

Aesd E-mallad Discuasad Slide Shows

1. Eric Schmidt on Stave Jobs

2. Steve Jobs: The Baginnng, 1955-1885
3. Steve Jobs: The Widerness, 1835-1087
4. Steve Jobs: The Returm, 1987-2011

5. Ten Things Ondy Bad Managers Say

!B RES Feed: Most Read Siornas

Jobs

Product Manager - Local Business Products
Yalp | Zan Francisco, CA
Posi=d: O 4

Marketing Manager

BASF - the Chemical Company | Southfiald, M

Poglad: Bap 16

Manager, Membership Outreach

American Bankess Association | Washngion, DC

Postad: (k1 &

Executive Director of Part-time & Executive MBA
Programs

Haas School of Business &) UC Berksley | Barkalay, T8
Posted: Sep 27



Gralffs lawyer makes anather technical argumant whan she sayvs thatl only equily invesiors in
Paonzl schemes can be compalled 1o pay back ficlitlious profils. She says thal paymenis by a
Paonzi on account of legitimate debl can'l be recoverad in bankruptoy.

Sacurities and state law both give customers the rght to property listed in thelr account
slatements, Chaitman arguad. Consaquently, she belleves customers can't be sued for receiving
fravdulent paymeants whan thay ware only recelving monay 1o which they wera entitled.

If Rakoff rules that customars are reguired o give back fictitious profils recalved within bwo years
of bankruptcy, Chaitman argues that any deposils customars made inlo thair accounts in tha last
we years should be offset against anything they're required to glve back. In that respect, she
points 1o part of the Wilpon decision in Seplember where Rakoff said it was undecided how to
calculata how much a customar might be required to pay back.

In last moenth's decision, Rakoff ruled that the trustee can only seek 1o recaver fictibous profits
gaing back two years. Unless the Wilpon decision is reversed on appaal, it means thal the
rustee's recovery from Greilf and other so-called Innocent customers can'lt go back skx years as
tha trustaa is saeking in his complaints,

Although he didn declde the issue in the Wilpon case, Rakoff wrate a footnote In Bis opnlon
saying tha frustea “might well prevail on summary judgmeant seeking recovery of the profits” As a
resull, the rustes, when he files papers on Ocl. 26, might ask for udgment agalnst Greiff for
profits taken out In wo years. For defails on the Wilpon opinion, click here for the Sapl. 28
Bloomberg bankruplcy reparl

The trustee filed sull yvesterday to recover 3229 million from financlal institiutions who invested
with Madoff through offzshore feeder funds.

The trustes’s lawsulls include $110 milion scught from KBC Investments Lid., $50.1 milllon from
Cacels Bank Luxembourg, 521.5 million from Momura International Ple, and $25.5 from ABN
Amro Bank NV,

The trustee allages the moneys were Invested in the Madodf firm and taken out through feeder
funds such as Fairfield Sentry Lid. and Harlay Intemational (Cayman) Lid.

The Madoff firm bagan liquidating in Decemiber 2008, with the appointment of the rustes under
the Secunties Investor Proleciion Act. Bernard Madell individually went inlo an irvoluntary
Chapter 7 llquidation In Aprll 2009, His bankrupicy case was conzolidated with the firm's
liguidation. Madoff Is seving a 150-vear prison sentance following a guilty plea.

The Greiff caze In district court is Picard v. Graiff, 11- 03775, U5, District Court, Southarn
District of New York (Manhattan). Tha Wilpon suit in district court s Plcard v. Katz, 11-03805,
U5, District Court, Southem District Mew York (Manhattan). The liquidaticn in bankruplicy court
in The Madolf liquidalion case is Sacurities Investor Protection Corp. v. Bemard L. Madofl
Investmant Securities LLC, 08-01783, U.5. Bankrupicy Court, Southem District of New York
{Manhattan}. The criminal case is U.5S. v. Madoff, 09-cr-00213, U.5. District Courl, Scuthern
District of Mew York (Manhattan).
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